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Expert Biases

—Selection
—Affiliation
—Compensation
—Hindsight



Selection

hypothetical survey of 100 experts on a given case
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Selection

hypothetical survey of 100 experts on a given case
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Selection

the two experts observed by the factfinder
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Affiliation Bias

AN EMPIRICAL EXAMINATION OF THE
USE OF EXPERT WITNESSES IN THE
COURTS — PART II: A THREE CITY STUDY

Daniel W. Shuman, Elizabeth Whitaker,
and Anthonv Chambpasne”
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Shuman (1994). An empirical examination of the use of expert witnesses. Jurimetrics, 193: 201.



Compensation Bias

“It is difficult to get a man to
understand something when
his salary depends upon him
not understanding it!”
-Upton Sinclair

I, Candidate for Governor:
And How 1 Got Licked

JAMES N. GREGCGORY




iginal Investigations

Comparison of “B"” Readers’ Interpretations of
Chest Radiographs for Asbestos Related Changes!

Jomaph M. Gitlin, DPH. Laroy L. Ciock, BA, Otha W. Limton, ME., Bizaboth Gamett-Mayor, PhD
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Real Life Experiment:

Have plaintiff’s expert
witnesses review about
600 x-rays to determine
whether they had
abnormalities
(asbestosis), then have
‘independent” experts
review the same files.

Gitlin et al. (2004). Comparison of “B” readers’ interpretations of chest radiographs. Acad. Radiol., 11(8): 843-856.
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Affiliation & Hindsight
— 4 of 24 (17%) judgments altered

ON FILE

SUSPECT

ON FILE SUSPECT O

Dror & Charlton (Z006). Why experts make errors. Forensic Identification, 56: 600.
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Law and Human Behavior, Vol. 19, No. I, 1995

indsight Bias

Ex Post # Ex Ante

Determining Liability in Hindsight* % fi n d i ng b rea C h

Kim A. Kamint and Jeffrey J. Rachlinskit 1 OO%
Particip in three iti (foresight. hindsi and a modified hindsight condition designed 1o 7 5 (y
ameliorate the hindsight effect) assessed whether a municipality should take. or have taken, precau- 0
tions to protect a riparian property owner from flood damage. In the foresight condition, participants 0
reviewed evidence in the context of an inistrative hearing. Hindsight participants revi parallel 5 7 /0

materials in the context of a trial. Three quarters of the participants in foresight concluded that a flood

was too unlikely to justify further precautions—a decision that a majority of the participants in

‘hindsight found to be negligent. Participants in hindsight also gave higher estimates for the probability

of the disaster occurring. The debiasing procedure failed to produce any significant differences from (o)
the regular hindsight condition. The results suggest that absent an effective debiasing technique, risk 0
assessments made in foresight will be judged harshly in hindsight.

24%

Life involves risk and danger. The potential for accidental harm looms in every 2 5 (y
environment and situation. When careless conduct causes an accident, injuring (o}
people or damaging property, the American tort system obliges a party who has

negligently caused damage to pay for it. The tort system recognizes that not every

accident is the product of negligence. To obtain compensation, a plaintiff suing for

negligence must prove four things: (1) The defendant owed a duty of care to the

plaintiff; (2) the duty was breached; (3) the breach caused (4) damage to the OO/ ]
plaintiff (American Law Institute [ALI], 1965, p. 4). Negligence law requires that (o}

* The authors gratefully acknowledge the support and advice of David L. Rosenhan and Barbara . M M
Tversky. Comments by Derek Koehler and three anonymous reviewers greatly improved earlier fo re S I g ht h I n d S I g h t
drafts. The assistance of Steve Cole, Sonja Lyubomirsky, Phoebe Garfield, and Garner Weng was
appreciated. Correspondence and requests for reprints should be addressed to Jeffrey Rachlinski,
Cornell Law School, Myron Taylor Hall, Ithaca, NY 14853.4001.
+ Stanford University.
+ Cornell Law School
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“Animal Magnetism”

Yes! I'm
healed!
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“Animal Magnetism’
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Origmnal Investigation
Clinical Trial Evidence Supporting FDA Approval
of Novel Therapeutic Agents, 2005-2012

hichaias 5. Downing, AB; Jenuris A Aminaaurg. MD, MPH; Ny O Srah, PhD; Harfan M. Koz, MD, SM.
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== Panel 1: Potential benefits accruing dependent on those individuals successfully blinded
nafvaly o

E-;’-ﬁ Individuals blinded Potential benefits

m: Participants Less likely to have biased psychological or physical responses to intervention

- More likely to comply with trial regimens

::E: Less likely to seek additional adjunct interventions

E;E Less likely to leave trial without providing outcome data, leading to lost to follow-up

=

== Trial Less likely to transfer their inclinations or attitudes to participants

g:r} investigators Less likely to differentially administer co-interventions

ke Less likely to differentially adjust dose

= Less likely to differentially withdraw participants

berging | Less likely to differentially encourage or discourage participants to continue trial

Less likely to have biases affect their outcome assessments, especially with subjective outcomes of interest
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Observer bias in randomized clinical trials with

measurement scale outcomes: a systematic review of trials
with both blinded and nonblinded assessors

Ashjarn Hrabjartsson MD PhD, Anin Scfia Skeu Thomsen MD, Frida Emanuelzzon MD, Britta Tendal MD PhD,
Jorgen Hilden MD, kabelle Boutron MD PhD, Philippe Ravaud MD PhD, Stig Brorson MD PhD

- ABSTRACT
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without blinded outcome asessors desplta
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effect size by 68%.”



“Symplicity”

“No clinical advancement has
excited the hypertension
community ... as much as renal
nerve ablation via a
percutaneous technique.”
(Luft 2014)
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Volume 376 - Number 734 - Pages 1-68 - july 3-9, 2010 worwthelancet.com

Open-Label Experiment, P

treatment-resistant hypertension: final 3-year report of the
Symplicity HTN-1 study

“Sympl

HeneyKnurm, Markus P Schcich, Peul A Sobatka, Michae! Bohm, Felic Mahfoud Kris Singh, Richard Kathal, M

0 1 )
Summary
0 2 Background Renal d (RDN) with ablation substantially reduces blood pressure in patients
pusisedcnine wilh treatment.resistant hy pertension. We assessed the long-term antihyperiensive effects and safely
oy
it o

Methods Symplicity HTN-1 is an opendabel study that enrolled 153 patients, of whom 111 consented to follow-up for
36 months. Eligible patients had a systalic blood pressure of at least 160 mm Hg and were taking at least three
office sysiolic blood pressure and
| registered with ClinicalTrials gov,

57 (SD 11)years, 37 (425¢) patients
glomerular fliration rate was
mm Hg. At 36 months signifi-

i in 69% of patients at 1 month,
5. One new renal artery stenosis

Open-Label Experiment, | -
4% report benefit

atients with treatment resistant
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fons alone.

Is blinding possible?
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4 and investigate any late adverse
Figure 2: Change from baseline in office blood pressure in patients who
completed 36 months of follow-up i i rery s e

Data are mean (error bars show 95% Cl). BP=blood pressur r——




The NEW ENGLAND JOURNAL of MEDICINE

A Blinded Test

[l Baseline ] 6 Months

Difference in change, —-2.39 mm Hg (95% CI, -6.89 t0 2.12)
P=0.26

“ ORIGINAL ARTICLE ”

A Controlled Trial of Renal Denervation
for Resistant Hypertension

Deepak L. Bhatt, M.D., M.P.H., David E. Kandzari, M.D., William W. O’ Neill, M.D.,
Ralph D'Agostino, Ph.D., John M. Flack, M.D., M.P.H., Barry T. Katzen, M.D.,
Martin B. Leon, M.D., Minglei Liu, Ph.D., Laura Mauri, M.D., Manuela Negoita, M.D.,
Sidney A. Cohen, M.D., Ph.D., Suzanne Oparil, M.D., Krishna Rocha-Singh, M.D.,
Raymond R. Townsend, M.D., and George L. Bakris, M.D.,
for the SYMPLICITY HTN-3 Investigators*

ABSTRACT

Change from baseline, Change from baseline,
-14.13+23.93 mm Hg -11.74 + 25.94 mm Hg
P < 0.001 P < 0.001

BACKGROUND
Prior i studies have that cath based renal-artery denervation From Brigham and Women's Hospital
reduces blood pressure in patients with resistant hypertension. Heart and Vascular Center and Harvard
Medical School (D.L.B., LM.), Boston
University School of Public Health (R.D.),
METHODS and Harvard Clinical Research Institute
We designed a prospective, single-blind, . 1 trial. Patients (R-D- LM) — all \T Boston; P\gdmor
- b - - - - Heart Institute, Atlanta (D.EK); th
with severe resistant hypertension were randomly assigned in a 2:1 ratio to UNdETZ0 prsion ot Cardioos ormy Fors
renal denervation or a sham procedure. Before randomization, patients were receiv-  Hospital (WW.0), and Wayne State
ing a stable antihypertensive regimen involving maximally tolerated doses of at University and the Detroit Medical
B - = = . Center {J.M.F) — all in Detroit; Baptist
least three drugs, including a diuretic. The primary efficacy end point was the corg oy Voceular Inoitate, Miarmi
change in office systolic blood pressure at 6 months; a secondary efficacy end point  (BTK); New York Presbyterian Hospi-
was the change in mean 24-hour ambulatory systolic blood pressure. The primary :‘a[2‘:";'::!:{"u’r:r'sgz;::’:‘;a‘rgsﬁg
safety end point was a composite of death, end-stage renal disease, embolic events {00 ‘N York (MBLy: Medtrone
resulting in end-organ damage, 1 icati or hypertensive crisis ~Cardiovascular, Santa Rosa, CA (M.L,
at 1 month or new renal-artery stenosis of more than 70% at 6 months. M.N., S.A.C); University of Alsbams at
Birmingham, Birmingham (5.0.); Prairie
Heart Institute, Springfield, IL (K.R.S);
RESULTS Perelman School of Medicine, University
A total of 535 patients underwent randomization. The mean (+SD) change in sys- :fw:elﬂnsygvaum F*:;‘“;(\:hm (5;: g .
] ; i : and University of Chicago Medi-
tolic blood pressure at 6 months was 1413223.93 mm Hg in the denemvation ("6t "\C1°8) “adirees roprint
group as compared with =11.74£2594 mm Hg in the sham-procedure group reguests to Dr. Bhatt at Brigham and
(P<0.001 for both comparisons of the change from baseline), for a difference of ‘c'fw'ﬂ:"‘; ;hw‘_ﬁ‘s"*;v" a"dM\f;;ﬂ;'
X .~ Conter,75 Frandis St. Baston, )
239 mm Hg (95% confldence interval [CT], ~6.89 to 212; P=0.26 for SUperiority o/ i- imdmpost hamrd s,
with a margin of 5 mm Hg). The change in 24-hour ambulatory systolic blood pres-
sure was ~6.75¢15.11 mm Hg in the denervation group and ~479+17.25 mm Hgin 4 complet list of ivestigators i ¢
; 3 trial i provided in
the shamr-procedure group, for a difference of -1.96 mm Hg (95% CL ~497 t0 106 0 Syoplementary Appené, avalzble
P=0.98 for superiority with a margin of 2 mm Hg). There were no significant dif  at NgM.org.
ferences in safety between the two groups.

200 —
180 —

(mm Hg)

*A complete list of imvestigators in the

This article was published on March 29,
2014, at NEJM.org.

concLusions

This blinded trial did not show a significant reduction of systolic blood Pressure in s o s mossmreses seaesy.
patients with resistant hypertension 6 months after renal-artery denervation as

compared with a sham control. (Funded by Medtronic; SYMPLICITY HTN-3

Clinical Trials.gov number, NCT01418261.)

(N=364) (N=353) (N=171) (N=171)
Denervation

Office systolic blood pressur:
D
[a=}
|

NENGLIMED NEM.ORG 1

The New Englund Joumal of Medicine
Dowaloaded from nejra.org on March 29, 2014, For personal use only. No other uses without permission.
Copyright © 2014 Massachusetts Medical Society. Al rights reserved
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BLIND EXPERTISE

CHRisTOPHER TARVER ROBERTSON*

The United States spends many billions of doilars on ils sysiem of civil litigation,
and expert witnesses appear in a huge portion of cases. Yet litigants select and retain
expert witnesses in ways that create the appearance of biased hired guns on both
sides of every case, thereby depriving facifinders of a clear view of the facts. As a
result, factfinders too ofien arrive at the wrong conclusions, thus undermining the
deterrence and compensation functions of litigation. Court-appointment of experis
has been widely proposed as a solution, yet it raises legitimate concerns about accu-
racy and has failed o gain traction in the American adversarial systen.

Drawing on the notion of blind research from the sciences and on the concept of
the veil of ignorance from political theory, this Article offers a novel and feasible
reform that will make it rational for self-interested litigants to present unbiased
experts to factfinders. The idea is to use an intermediary to select qualified experts
who will render litigation opinions without knowledge of which party is asking. The
result will be greater accuracy of both expert opinions and litigation outcomes com-
pared to both the status quo and litigation with court-appeinted experis. A game
theory analysis shows that the current attorney work-product protections make this
“blind expert” procedure a low-cost and no-risk rational strategy for litigants. This
Article argues that blind expertise is a worthwhile reform for the system of medical
imalpractice liability in particular and may have wider application wherever layper-
sons must rely upon the advice of potentially biased experts.
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Solving Hindsight Bias

° R t h t d t Expert Witness Blinding Strategies to Mitigate
I ' l I r l Bias in Radiology Malpractice Cases:
e Ove e O u C O e a a A Comprehensive Review of the Literature
P Rchard sz, MD" Elte A Knphet, ", o N, . WD, D",

Anthony Fotenos, MD, PhD*, Brent Savoie, MD, JD*, Alexander Ding, MD',
Jonathan S. Lewin, MD'

° ° ° °
S C u I e t e I t I a t I O I I u e St I O I l Like all physicians, radiologists in the United States are subject @ frequent and costly medical malpractice
claims. Legal scholars and physicians concur that the US civil justice system is ncither peecise por accurate

d -

in determining whether malpracrice has truly occurred in cascs in which daims are made. Sometimes, this
inaccuracy is driven by biases inherent in medical expert-witnos opinions. For cample, cxpert-witness tes-
timony involving “missed” radiology findings can be negativdy ffected by sevenl cogitive biases, such a5
concextual bias, hindsight bias, and ouscome bias. Biawes inherent in the US legal sysem, such as selection
bias, compensation bias, and affiliarion bias, also play important roles. Formunately, many of these biases can
be significandy mirigated or climinated through the we of appmprare blinding techniques. This paper re-
views the major works on cxperr-witness blinding in the lgal scholanhip and the radiology professional
literature. lts purpose i w acquaint the reader with the evidence that unblinded expert-wimess testimony is
ainted by multiple sources of bias and to cxamine proposed strategics for addressing these biases through
blinding.

Key Words: Obscrver performance, observer bias, medical malpractice, cxpere-wimess blinding, blinded
peer mview
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Research Questions

* Can blinding actually be implemented in a way
that removes bias?

* Can those efforts be successfully
communicated to the factfinder?
— Improve litigation outcome accuracy

— Create an incentive for litigants to do it
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The Effect of Blinded Experts on

Juror Verdicts

Christopher T. Robertson and David V. Yokum®

*Blind expenise™ has been propased 3 an instimsonal sclhuion 1 the problem of bizs in
expen wines wsimony in ligguien (Robersen 2000). Au the reques of a liigane, an
ineermediary selecs 2 qulified expers and pays the expert 1 review 3 cuse withous knowing
which side requesed the opinion. This anide repons an experiment that wse the hypoth-
esis thar, compared 10 waditional experts, such *blinded expens” will be more perssive o
jurors. A naional sumple of mock jurers (V- 275) waichsd an online videa of a smged
medical malpracice wial, inchuding wsimony from wo medical expers, one of whom {ar
neither, in the conerol condidon) was mndomly asigned o be a blind expen. We alsa
manipulaed whether the judge provided a1 special jury insunscion explining the blinding
concepl. Descripsively, the dam sugges. juror reluciance w0 impose Hability, Despite an
experimentl design thas included negligent medicl cire, only 46 percent of the jurars
Found megligence in the concrel conditon, which represemis the sans quo. Blind expers,
wemifying on cither side, were perceived as significandy more credible, znd were more
highly persuasive, in i they doubled (or halved) the odds of a Gvorable verdic, and
incremsed {or decreased) simulaed damages awards by over S100000. The increassd
damages meard appears i be due @ jurons hedging their damages owrds, which inseracusd
with the blind expert as a driver of cerminy. Use of a blind expert may be a rasonal ssraegy
For lidgams, even withows judicial inerveniion in the form of special jury inscrucicns ar
otherwise.

I. BACKGROUND
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whether a given chemical causes an ohserved
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_. Damages

Figure 1:  Simulation of economic value of case (U.5. dollars) when neither side (no BE),
only the plaintff (BE PL.), or only the defendant (BE Def.) has a blind expert, including
defense verdicts as zeros. Outlier award values were transformed to within wo standard
deviations, and $500,000 economic damages were assumed. On these assumptions, the
tactic of using a blind expert pays over $100,000 on average to the litigant that uses the
tactic, conditional on the expert rendering a favorable, usable opinion not rebutted by a
blind expert on the other side.
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